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IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

CARRIE B. McDOUGALD, \

Plaintiff in Error,
j

vs.
^

NEW YORK LIFE INSURANCE
COMPANY, (a corporation),

Defenda7it in Error.

BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.
This is an action on a policy of life insurance. On

October 4th, 1895, defendant issued to J. D. McDougald
a policy on his life in the sum of $10,000, payable to

his estate on his death. The policy was described

as a ^^combination term and life policy."* By its

terms a premium of $639 was payable in advance at

the time of the execution of the policy, and the first

4ife" premium, amounting to the sum of $465, be-

came payable on the 30th of June in every year after

the expiration of the ^Herm'' period of two years.

(Record, page 3.)

McDougald gave his note in payment of the two

year term premium, but did not pay the same at

maturity. There was, however, no stipulation in the

note that its non-payment should operate to forfeit

the policy.

Prior to his death, which occurred on November
17th, 1898, McDougald assigned said policy to his

sister-in-law, Mrs. Margaret McDougald, as security



for an indebtedness, which indebtedness, after his

death, was assumed personally by his widow, the

plaintiff herein, to whom said policy was thereupon

assigned by Mrs. Margaret McDougald.

In support of her right to recover upon the policy

plaintiff advances two propositions, either of which,

if w^ell founded, entitles her to a judgment. She con-

tends firstly, that by the terms of the policy itself it

w^as in full force at the time of McDougald's death;

and secondly, that, assuming this proposition to be

imtenable, under the laws of New York defendant was

obliged to mail notices of premiums to Mrs. McDoug-
ald, the assignee of the policy, and that said notices

were never sent. The grounds upon which these con-

tentions rest will be more fully set forth in the ensuing

argument. The lower Court ruled against plaintiff

upon both points and accordingly rendered judgment

for defendant.

There were some formal issues raised by the plead-

ings, in respect to which evidence was introduced, but

the Court below made no findings upon them, upon

the theory, as we understand it, that they were imma-

terial by reason of the views respecting the vital issues

in the case. Of course, plaintiff is not in a position

to complain of the failure of the Court to fully find

upon all of the issues, because, if the views of the

learned judge of the Court below, as shown by his

opinion in the record, are correct, plaintiff is not en-

titled to recover in any event. But this Court will

not assume that if the lower Court had made findings

upon all of the issues it would have found a<>;ainst

plaintiff, except in respect of the points dealt with by

the Court in its opinion. If it be held that the Court

below erred in its views respecting the vital questions

at issue, then, of course, there was a mistrial by reason



3

of the failure of the trial Court to determine the other

questions involved. It is our understanding that it

was upon this theory that the findings were prepared,

and we therefore assume that it will not be denied by
counsel for defendant that if either of the foregoing

contentions of plaintiff be correct, the judgment should

be reversed and a new trial ordered. The opinion

filed by his Honor, Judge Hunt, (record pages 46-9),

that these contentions w^ere, in fact, the only points

considered and decided by him.

ARGUMENT.

I.

The policy by its own terms was in force at the time

of McDougald^s death, without regard to the question

of notice to the assignee.

When did the second premium, or first ^4ife'' pre-

mium, become due under the terms of the policy?

It is the contention of the defendant that this pre-

mium fell due on June 30th, 1897; it is plaintiff's con-

tention, on the contrary, that it fell due on June 30th,

1898. The Court below in its opinion holds, or rather

assumes, without any discussion of the question, that

said premium became due on June 30th, 1897, and in

its findings expressly decides that under the terms of

the policy said premium became due at said time.

That this is an erroneous construction of the policy

seems to us almost too clear to require argument.

The policy provides that the first premium is payable

in advance, but it is not so provided as to the second

or ''life," premium. This premium does not become
due, under the terms of the policy, until after the ex-

piration of the ''term insurance" of two years. The
policy provides that the first "life" premium shall



become due on the 30th of June ^^in every year there-

after." Thereafter what? Clearly after the expira-

tion of the term insurance of two years just previously

referred to. Xow, sirice the two year term be.2:an at

the time of the execution of the poHcy on October 4th,

1895, the "hfe" premium, could not have fallen due

prior to June 30th, 1898: the two year term expired

on October 4th, 1897, and the next 30th of June was

June 30th, 1898. This does not necessarily imply that

the premium payable on June 30th, 1898, would cover

the period from June 30th, 1898, to June 30th, 1899,

but merely that the paym^ent of the first premium

would operate to postpone the payment of the second

premium to June 30th, 1898, when another premium,

covering the period from October 4th, 1897, to Octo-

ber 4th, 1898, would fall due. The effect would be to

make the ''life" premiums pa^^able in the middle in-

stead of at the commencement of the year; and as

we have seen, there is no provision in the pohcy that

the "life" premiums are payi)ble in advance. This

being so it necessarily follows that the premiums on

the pohcy were paid to June 30th, 1898. Xow, by the

''extended" insurance provisions set forth on page 2

of the policy (record, page 9), it is stipulated and

agreed that if the premiums on the pohcy are paid to

June 30th, 1898,- the policy will be continued for its

full amount to January 30th, 1901. Xo action on

the part of the insured is necessary to put this ''ex-

tended" insurance in operation. If the insured does

not apply for "paid up" insurance, "extended" in-

surance goes into effect automatically. See pro-

visions
'

' First" and "Second" of pohcy (record, pages

8,9). As McDougald died on Xovember 17th, 1898,

it is manifest that he was covered at the time of his

death bv virtue of the ''extended" insurance clause,
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which carried the pohcy (without right of renewal)

to January 30th, 1901.

It was contended by defendant in the Court below

that assuming that the first ''life'' premium did not

become due before June 30th, 1898, plaintiff is not

within the protection of the policy because the two
year term insurance expired on October 4th, 1897,

and that there was no insurance thereafter, notwith-

standing that the next premium did not become due

until the following June. But this contention is un-

sound. The insurance did not cease to exist upon the

expiration of the two year period. It is immaterial

that no premium became due immediately upon the

expiration of the term. The insurance was continu-

ous, and remained in force until the happening of

something which, under the terms of the contract,

would cause a forfeiture.

Goodwin v. Provident &c Sociehj, 66 N. W. 157.

To get the benefit of the ''extended" insurance it

was only necessary to pay the premiums on the policy

to June 30th, 1898, and this was done.

The foregoing contention is based upon clearly

expressed and unequivocal provisions of the policy,

but if these provisions should be regarded as in any
respect uncertain or ambiguous, such uncertainty or

ambiguity should be resolved against defendant.
'

' Where the language of the policy may be un-

derstood in more senses than one it is to be con-

strued most strongly against the insurer, because

he frames it and is supposed to make it as potent

as possible in his own favor."

Northey v. Bankers Life Ass^n., 110 Cal. 547.

To the same effect see also:

Metropolitan Life Ins. Co. v. Draeh, 101 Pa.

St. 278.
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r. S. Life Ins. Co. v. Ross, 57 111. App. 98.

De Graff v. Lns. Co., 38 Minn. 501.

Ins. Co. V. Wright, 1 Wall, 456.

Thompson v. Ins. Co., 136 U. S. 287 (297).

It was alleged in the answer of defendant that it

was understood and agreed between the parties that

the policy should be deemed to take effect on June

30th, 1895, more than four months prior to the date

of its issuance. But the Court below does not sus-

tain this allegation in its decision. Its finding is, that

under the terms of the poliey the first "life" premium
became due on June 30th, 1897, whereas, as we have

seen, under the terms of the policy such premium did

not become due until June 30th, 1898.

We submit, therefore, that plaintiff is clearly en-

titled to recover under the terms of the policy itself,

without regard to any of the considerations herein-

after set forth.

II.

The policy is a New York contract, and the law of

New York relating to the mailing of notices must be

complied with.

First, because it is expressly provided in the appli-

cation that the policy shall be subject to the laws of

New York (record, pages 10, 15) ; secondly, because it is

therein provided that the place of the pohcy shall be

the home office of defendant in that state (record,

id.)] thirdly, because the policy was wholly perform

able in New York: the policy and premiums were

by the terms of the policy payable in Xew York, and

proofs of death were required to be delivered in that

state (record, pages 3-9); and finally, the policy recites

that it is "signed and delivered'' in the State of Xew
York (record, page 4). Hence the policy is subject



to the law of New York relating to the giving of no-

tices.

Mutual Life Ins. Co. v. Dinghy, 100 Fed. 408.

Equitable Life &c. Soc^y. v. Nixon, 81 Id. 796.

Mutual Life his. Co. v. Hill, 118 Id. 708.

Baxter v. Ins. Co., 119 N. Y. 450.

The Cohen case (179 U. S. 262) is not in conflict

with
. the foregoing authorities. It was there held

that the law of the place of the contract controlled,

and that the place of the Cohen policy was the State

of Montana. In the case at bar, however, it was stipu-

lated that the place of the contract should be the

home office of defendant in Xew York. The case at

T^ar is like the Baxter cetse, supra, which the Court in

the Cohen case distinguished (page 268). But even
if California were the place of the contract, defendant

would be no better off, because the law of California

is thf.t the place of performance of a contract controls

(California Civil Code, sec. 1646), and such is the law

generally.

Andrews v. Pond, 13 Peters (U. S.), 65.

Mutual Life Ins. Co. v. Dingley, 100 Fed. 408.

and cases therein cited on page 413.

The policy sued on is wholly performa))le in the

State of New York.

It is true that the Hill case, supra, was reversed

by the Supreme Court, but not upon the ground that

the policy was not subject to the law of Xew York,

but .upon the ground that the policy contained a pro-

vision waiving the benefit of the notice law, Xo such

provision is contained in the policy sued on in this

case; nor in this case can it be argued with any ' ^plausi-

bility'' that the provision of the application making
the home office of defendant the place of the contract
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is limited to the
'

'declarations, agreements and war-

ranties contained in the application," because, in

addition to the reasons above specified, the contract

was, in fact, executed and delivered in New York.

The premium having been paid in advance, the accep-

tance of the application and issuance of the policy

in New York made it a binding contract.

N. Y. Life Ins. Co. v. Babcock, 104 Ga. 67; 30

S. E. 273.

The law as to the applicability of the statute re-

quiring the mailing of notices as laid down in the

Baxter case, supra, is recognized as correct by the

Supreme Court in the Cohen case (179 U. S. 262),

and it should therefore be followed.

III.

The policy could not be forfeited except by giving the

statutory notice.

K. Y. Life Ins. Co. v. Dingley, 93 Fed. 153.

(Certiorari refused, 176 U. S. 682.)

Equitable Life &c. Soc'y. v. Nixon, 81 Id. 796.

Hicks V. Ins. Co., 60 Id. 690.

Carter v. Ins. Co., 110 X. Y. 15.

Phelan v. Ins. Co., 113 Id. 147.

Baxter v. Ins, Co., 119 Id. 450.

De Frece v. Ins. Co., 136 Id. 144.

Griffith V. Ins. Co., 101 Cal. 627.

Osborne v. Ins. Co., 123 Id. 610.

IV.

The policy sued on is subject to the act of IS92 and

not the act of 1897 .

Assuming that the first ''life" premium became due

on June 30th, 1897, we contend that the poUcy could

not })e forfeited without sending to the assignee of the

policy the premium notices prescribed by the law
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enacted October 1st, 1892 (record, pages 11-12). It is

contended by defendant on the other hand, that the

pohcy is governed by the act of April 8th, 1897, (passed

after the issuance of the polic}')? whereby the previous

law was amended in several respects, particularly by
limiting the right of notice to policy holders residing

in New York (record, page 21).

The histor}^ of this notice law of New York is* as

follows

:

In 1876 the legislature of the State of New York
passed an Act, which in 1877 was amended, providing,

as amended, inter alia, that no life insurance company
doing business in that state should have the power to

declare forfeited or lapsed any policy thereafter issued

or renewed, by reason of the non-payment of any
annual premium, or interest, or any portion thereof,

except upon and after giving to the insured a notice

as required by the Act. (Laws 1877, chap. 321.)

In 1892 the Act of 1877 was repealed and a new law
enacted, to take effect October 1, 1892, providing,

as under the Act of 1877, for a notice as a condition

to the declaration of a forfeiture, but excepting from
the operation of the Act certain classes of policies.

It is also to be noted that the character of the notice

to be given imder this Act differs slightly from that

prescribed by the Act of 1877. (Laivs 1892, chap.

690, sec. 92.) The Act of 1892 is set forth at length

in the complaint (record, pages 11-12). In and by this

Act of 1892 it was provided as follows:

''The repeal of a law, or any part of it speci-

fied in the annexed schedule, shall not affect or

impair any act done, or right accruing, or ac-

quired, or penalty, forfeiture or punishment in-

curred prior to October 1, 1892, under or by virtue

of the laws so repealed, but the same mav be
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enjoyed, asserted, enforced, prosecuted or in-

flicted, as fully and to the same extent as if such

laws had not been repealed; and all actions or

proceedings, civil or criminal, commenced imder

or by virtue of the laws so repealed and pending,

September 30, 1892, may be prosecuted and de-

fended to final effect in the same manner as they

might under the laws then existing unless it shall

be otherwise specially provided by law." (Laws

1892, chap. 690, sec. 291.)

And also that:

^'The provisions of this chapter, so far as they

are substantially the sariie as those laws existing

on September 30th, 1892, shall be construed as

a continuation of such laws modified or amended
according to the language employed in this chap-

ter, and not as new enactments, and shall be

applicable to all corporations formed under laws

repealed by this chapter." (Laws 1892, chap.

690. sec. 292.)

In 1897 another Act, amendatory of the Act of 1892,

was enacted. This amendatory Act, passed after the

issuance of the policy, is set forth at length in defend-

ant's answer (record, pages 20-2). It is claimed by de-

fendant that this amendment should be given retro-

active operation, and that so applied it bars recovery

upon the policy (assuming the first 'Mife" premium

became due June 30th, 1897), firstly, because it re-

stricts the right to notice to residents of New York,

secondly, because under its terms the policy became

A^oid at the expiration of one year from. June 30th,

1897, and finally, because suit was not commenced on

the polic}^ within one year froni June 30th, 1897

—

that is, prior to the death of the insured.
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The question under consideration has never been

passed upon by this Court, but in at least two cases

the Circuit Court of this circuit has overruled the con-

tention of defendant: firstly, in the case of Hathaway

V. Mutual Life Ins. Co., 99 Fed. 534; and secondly,

by His Honor, Judge Morrow, in the case of Carothers

V. N. Y. Life Ins. Co., Xo. 13,075. No opinion was
filed in the latter case, but the question was fully

argued by counsel in briefs. The decisions in these

two cases were cited to the lower Court on the argu-

ment of the case at bar, but no reference is made to

them in the opinion of the Court. The argument

herewith submitted is substantially the same argu-

ment as was made in the Carothers case.

It is a maxim of jurisprudence that the law does

not favor forfeitures, and the application of this maxim
may be indulged in the construction of doubtful stat-

utes in like manner as in the construction of am.bigu-

ous contracts. ^^ Provisions for forfeiture of vested

rights," says the Supreme Court of California, in Peo-

ple V. Perry, 79 Cal. 105 (112), ''whether in statutes

or contracts, are not favored, and are, as they ought

to be, construed as strictly or as liberally as possible

against the forfeiture."

But if this statute of 1897 indeed means that which

defendant in error claims, it must, as we will show,

have been the intention of the legislature to permit

the forfeiture, for non-payment, without notice, of

policies issued between the time of the adoption of

the Act of 1877 and the am.endment of 1897, in every

case in which more than a year had elapsed between

the non-payment of the premium and the expiration

of the limitation presented by the amendment. And
this, too, in cases in which there was no intention upon
the part of the insured to abandon his contract with
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the insurer, and without fault or neglect on his part

during the whole of that period. Such would be the

effect of this enactment under the construction claimed,

under the most liberal interpretation to the insured

which can be put upon it. Let us illustrate.

A person insured in 1877 may have paid his pre-

miums regularly until, say 1896. In that year, with-

out intentional neglect, through, we will suppose, a

loss of memory resulting from illness, or other cause,

he failed to pay the premium due in that year. If

the company had sent him the notice required by the

statute, his meniory awakened to the existence (»f the

pohcy, the premium would have been paid and the

rights secured by the policy preserved. But the notice

not being sent, the premium remains unpaid. Then
comes the amendment of 1897, and then, let us say in

1899, comes the death of the insured. During all this

period the lapse of memory which caused the omission

to pay the premium when due continues. The in-

sured has during this time had no intention to abandon

his contract. Because of his mental disabihty it has

never been present to his mind. He may, in fact,

during all of this time have been insane. The bene-

ficiary of the policy may not, as frequently happens,

have known anything of the existence of the policy.

If the statutory reminder had been sent, the insured,

or the beneficiary if he was not capable of acting,

could, and we will say woidd, have made the neces-

sary payment. But the payment has not been made,

and then comes the amendment of 1897 and the lapse

of time intervening until the death of the insiu'ed in

1899. Is it not clear, that if the statute is to be given

the retroactive operation claimed for it, all rights under

the policy have been lost and those for whose benefit

the protection of the policy was intended cut off?
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Did the New York legislature intend to enact a law

carrying within it these possible consequences?

Another consideration which strengthens the argu-

ment that it was not intended by the legislature that

the amendment of 1897 should act retroactively is

this. Under that amendment only those having a

postolT;ce address in New York, to wit, those resident

in that state, are to have notices of the due date of

premium payments. If, then, the Act is to be given

retroactive operation, the vast army of policy holders

in these New York com^panies not resident in that

state will have no right in the future to the statutory

notice. And this will l)e true of those who took out

policies between 1877 and 1897, relying, doubtless,

upon the notice provisions of the statutes of 1877 and
1892, as well as to those subsequently applying for

insurance. Was it the intention of the legislature to

thus discriminate-- to thus cut out from the benefit of

the sahitary protection given by the company\s obli-

gation to send notices to all policy holders under the

Acts of 1877 and 1892? Certainly the meaning of

the statute to that effect should be very clear before

a result so harsh and unjust should be judicially

sanctioned.

But, it may b? said, if the amxndmient of 1897 has

relation only to p:)licies to be thereafter issued, or re-

newed, it would seemi that there is no existing pro-

vision for notice under any policv issued between 1877

and 1897, and hence that the holders of these policies,

under this construction, will ha^^ even less protec-

tion than under the construction contended for by
defendant in error. But there is an answer to this

suggestion, and one, we submit, which miakes fairly

clear what would otherwise seen, to be little better

than a legislative jumble.



14

In Baxter v. BrooHyn Life Ins. Co., 119 X. Y. 454;

28 X. E. Rep. 10-18, the insurer defended upon the

ground of non-payment of premium. The plaintiff

relied upon the fact that no notice had been sent as

required under the Act of 1876 as amended in 1877,

and upon the provisions of this amended Act. The

verdict and judgment below were for plaintiff, and

upon appeal, in an opinion rendered July 2oth, 1890,

two years before the adoption of the Act of 1892, the

Court of Appeals dealing ^^ith this contention held,

that this statute (the Act of 1877) ''was a part of the

contraet in question, and governed the rights and obli-

• gallons of the parties in precisely tlie same way, and

to the sam.e extent, as if all its terms and conditions

had been actually incorporated into the policy."

This decision is an authoritative exposition by the

highest Court of the State of Xew York of the meaning

and effect of a statute of that state, and this decision

is, under well settled rules, binding upon all other

courts.

That the decision in the Baxter case is to be given

the effect stated has lieen held by the Court of Civil

Appeals of Texas.

Gernmnia Life Ins. Co. v. Peetz, 47 S. W. Rep.

687 (689).

And that these notice statutes do enter into and

become a part of each policy of insurance issued while

they are in force was held b}^ the highest Court of Texas

ill

. Mullen V. Mutual Life Ins. Co., 84 S. W. Re}).

605 r606)

;

and in Tennessee in

Nail V. Provident &e. Soc'y., 54 Id. 109.

lender the Baxter decision, then, the acts prior to

1897 were as much a part of the agreement between
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parties to insurance contracts evidenced by policies

written while those Acts were in force as if expressly

incorporated therein. This rule of law must be pre-

sumed to have been in the legislative mind when the

amendatory Act of 1897 was passed, and hence the

omission from that Act of any reservation of the rights

of policy holders who had received policies interme-

diate ] 877 and 1897.

It may be that in the absence of the decision of the

Court of Appeals it might be held by other courts that

the notice statutes of New York do not enter into or

become a part of insurance contracts made by New
York companies. But however that may be, it can-

not be said, in view of that decision, that these stat-

utes relate only to matters of procedure, and are

changeable at the will of the legislature. Such legis-

lation would, by reason of the effect given by that

case to the statutes, be unconstitutional.

Germania Life Ins. Co. v. Peefz, supra.

It is our understanding that Ely v. Holton, 15 N.

Y. 595, is relied upon in support of the proposition

that the amendatory Act of 1897 relates back and
prescribes the rule as to notices to be sent to the hold-

ers of policies issued prior, as well as those issued sub-

seqeuent, to the adoption of the amxcndment. It is

contended that under this decision the rule of con-

struction is that an amended act is, as to all cases,

to be deemed as in force, as amenderJ, at all times

since the enactment of the original act, and that any
case, the subject matter of which is within the scope

of the Act, falls within its operation in so far as that

operation is altered by the amendment. We do not

understand that the case so holds.

The head notes to Ely v. Holton state what was
decided in that case. Thev read as follows:



16

' ^The effect of an amendment of a statute made
by enacting that the statute 'is amended so as

to read as follows/ and then incorporating the

changes or additions with so much of the former

statute as is retained, is not that the portions of

the amended statute which are merely copied

without change are to be considered as having

been repealed and again re-enacted, nor that the

new provisions or the changed portions shall be

deemed to have l)een the law at any time prior

to the' passage of the amended Act. The part

which remains unchanged is to be considered as

having continued the law from the time of its

original enactment, and the new or changed por-

tion to have become law only at and subsequent

to the passage of the amendment.
'

' The word ' hereafter' occurring in a statute

amended in the manner above described is to be

construed distributively. As to the original pre-

visions it means subsequent to the time of their

enactment; as to the new portions it means sub-

sequent to the time the amendment introducing

them took effect." •

If we correcth^ imderstand this statement of the

decision it is to the effect that the amendment to the

statute does not, in the absence of evidence that such

is the legislative intent, relate back to the date of the

original enactment, but operates, in so far as the

amendment changes the original statute, only from the

time of the amendment. The word '^ hereafter" occur-

ring in both the original Act and in the amendment
thereto is applied distributively. If there be two

classes of cases, to one of which the unchanged pro-

visions of the original act may apply, and to the other

of which the Act as amended may apply, the word
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*' hereafter" will, as to the original provisions of the

Act, apply to those cases which fall within such pro-

visions, and, as to the amendment, to the cases arising

subsequent thereto and within the purview thereof.

There is language in this Ely case which, upon super-

ficial consideration, might seem to be inconsistent

with this view of the decision, but the conclusion

reached, as evidenced by the judgment rendered,

conclusively establishes that the head notes correctly

state what was decided. The particular language in

the Ely case upon which the contention in this case

is based is this:

^^Nor do we think that the consideration that

the amended section reads, as the original one

did, that this Court shall have jurisdiction to re-

view determinations ^hereafter made,' limits the

effect of the amended portions, or the newly intro-

duced provisions, to cases in w^hich the judg-

ments appealed from were rendered after the

amendment took effect." (Italics ours.)

But it is quite clear, in the hght of the judgment

rendered in that case, that all that was meant by this

language was that the amendment to the act did not

exclude from its operation cases arising prior to the

amendment, and so make the Act, in all its provisions,

applicable only to subsequent cases. Under the deci-

sion cases arising prior to the amendment would be

within the operation of the Act in so far as its pro-

visions would be applicable to such cases, and would

be subject to the original provisions thereof.

Moore v. Mausert, 5 Lans. 173; 49 N. Y. 332, is

also relied on by defendant in error. But in that

case, as in Ely v. Holton, the decision cannot be given

that effect. It is onlv held in that case that, to the

extent that the amendatory act re})eats the language
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of the original Act, the latter is to be deemed to have

at all times })een in force. But it is held that, in so

far as new matter is introduced by the amendment,

the act shall be deemed to be a new enactment, oper-

ating only prospectively. And in that case this dis-

tinction was obviously in the mind of the Court, and

the basis of the conclusion which it reached as to the

difference between the effect of the amendment there-

in considered upon the right of lien given by the orig-

inal statute and as to the ofhce in which was to be

^led the notice to perfect that lien.

In both the Ely and Mausert cases the effect of the

decisions was to preserve rights created under the

original enactments under review in those cases. In

the Ely case the right of the successful litigant was

protected against an appeal, the right to which was

first given by the amendment; and in Moore v. Mau-
sert the right to a lien acquired under the original

statute was preserved, and it was only lost because of

the failure of the lienor to file his notice in the particu-

lar office required by the amendment. Xo vested

right of the lienor was affected by the requirement

of the amendment that the notice of the lien should

be filed in an office different from that named in the

original act, and the decision of the Court upon this

point is in line ^^ith the settled rule in regard to mat-

ters of mere procedure.

An interesting case upon the (luestion under con-

sideration, not referred to in any of the briefs upon

behalf of defendant in error, is Eeid v. Board of Super-

visors, 128 X. Y. 373: 28 X. E. Rep. 367. In that

case a party claimed certain rights under a statute

wliJch had been amended. Under the orijrinal statute

the claim was assertable, if jrof^ecuted withiv a reason-

able time. The Court ^^as of the opinicni thot it had
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not been prosecuted ^^ithin a reasonable time. But
the amendment fixed a definite limit witliin v hieh

claimant might prosecute. The time fixed by the

amendment had not expired, and it was argued that

the amendment related back to the date of the original

enactment and extended to claimant its saving grace;

but the Court held not, saying:

^^The original section is applicable to all prior

sales, and the amendment is prospective in its

operation. The original section may be treated

as if it was permitted to stand, and the amend-
ment had been placed in a separate act, applicable

to future sales." (Italics ours.)

In support of this conclusion the Court cites Ely

V. Holton and Moore v. Mausert.

Moore v. Mausert differs from the Ely and Reid

cases in this: in the two last the Court refused to apply

retroactively the amended Act under consideration

in each of those cases, respectively, in so far as the

amendments to those acts changed their operation,

while in the former it held the procedure provided

for under the amendment considered in that case

applicable to the subject matter covered by the origi-

nal Act. And it is because of this application that

it is now contended that the decision is of controlling

effect upon the case in hand. But this contention

wholly overlooks the fact that in Moore v. Mausert

the procedure provided by the amendment in no way
affected, but wholly protected the right created by the

original Act. The same notice had to he given as

was called for by the law prior to the amendment, the

only change being as to the office in which it should

be filed. But in the Ely and Reid cases the new pro-

cedure provided for by the amended acts, if applied

retroactivelv, would have affected substantiall\' the
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status of those claiming uiuler the original acts, and

the ruling was, therefore, that such retroactive opera-

tion could not be allowed. The case at bar is within

the principle of these latter decisions. To apply the

amendment of 1897 to this and other similar cases

would be to do that which was refused in those cases;

for in this case, as in those, such retroactive applica-

tion would, as we have seen, work the possible for-

feiture of rights which, in the absence of that amend-

ment, would have remained unimpaired.

The vice of the argument by which it is sought to

apply Moore v. Mausert to this case lies in the failure

to observe the distinction between the application of

the general rule in that case and in the earlier Ely

and later Reid cases. If the cases are not to be dis-

tinguished to the extent we have indicated, then,

clearly, Moore v. Mausert is in conflict with the earlier,

and must be held to be overruled by the later, case.

But we think the cases are reconcilable upon the

lines suggested.

In the three cases to which reference has been made
the Court of Appeals was discussing a general rule of

statutory construction. But it is to be borne in mind

that this, like all general rules, is, as we have herein

heretofore suggested, to be used by the Court only

as an aid in determining the true meaning and intent

of the particular enactment under consideration. In

arriving at this the Court will consider all the legis-

lation of the state upon the same subject ; will take

into consideration the result which will follow anv

particular construction; will look to see if that result

is not in harmony with the general policy of the state

upon the same subject ; will avoid, if it consistently

can, a construction which will, or may, produce a for-

feiture of valuable rights, and will, finally, endeavor
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to read the intention of the lawmaker in the Ught

of judicial decisions of the highest Court of the state

and presumably in the mind of the legislature at the

time of the enactment. {People v. Circuit Judge,

37 Mich. 287.)

Reading the amendment of 1897 in connection with

previous legislation upon the same subject, and in

the light of the decision in the Baxter case, is it not

apparent that it was the intention of the legislature

that the provisions of the Act of 1897 should apply

only prospectively? Is it not apparent that it was the

legislative understanding that all holders of policies

issued under the earlier law were entitled to the no-

tices prescribed thereby? It seems to be clear that,

imder the Baxter decision, as held in the Texas and

Tennessee cases, supra, the rights of those policy hold-

ers were fixed beyond imxpairment by subsequent

legislation. But independently of this proposition, is

it not a fair deduction from what has been pointed out,

that such was the legislative intention?

We have pointed out the possibility of forfeiture

of rights, if the construction of the Act of 1897 con-

tended for by defendant in error be adopted. We
know that it is a general rule that a construction of a

statute which will produce this result is to be avoided.

Is there not ample room in this case for the avoidance

of an interpretation which will lead to this result?

Our argument as to the proper construction to be

placed upon these various Xew York notice laws has

thus far been based upon a consideration of the stat-

utes themselves and upon Xew York decisions bear-

ing thereon.

Turning now to the authorities generally upon this

question of statutory interpretation, we shall find

that the courts do not give to legislative enactments
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a retroactive operation unless the intent of the law-

maker to that effect is clear; that a statute, or a series

of statutes in pari materia, will be given a prospec-

tive, rather than a retroactive, operation whenever

this can possibly be done without a violation of set-

tled rules of construction.

"It is a well settled rule of law, that statutes

should not receive a retroactive construction un-

less the intention of the legislature is so clear

and positive as by no possibility to admit of any

other construction."

Sedgwick on Stat. & Con. Laws, 193,407.

And to the same effect see

:

U. S. V. Heth, 3 Cranch. 413.

Chew Heong v. [/. S., 112 U. S. 536.
^ ^Twenty Per Cent Cases," 20 Wall. 179.

Shreveportv. Cole, 129 U. S. 36.

Moon V. Burden, 2 Exch. 1.

Cooley, Constitutional Limitations (5th ed.),

pp. 76, 456 (top paging).

The learned author last cited says:
^

' It is a sound rule of construction, that a stat-

, ute should have a prospective operation only,

unless its terms show clearly a legislative inten-

tion that it should operate retrospectively. No
statute should be so construed as to give it a

retrospective effect, unless such intention be ex-

pressed in termsy (Italics ours.)

The case of Rosenplanter v. Provident (^c. Society,

96 Fed. 721, is cited by the lower Court in its opinion

as conclusive of the qiiestion under consideration,

but aside from the proposition that that case is not a

controlling authority in this Court, there is a wide

difference between it and the case at bar. Tlie point

involved and decided in the Rosenplanter case was
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substantially this: under the law of 1876, as amended
in 1877, no kind of policy was expressly excepted from

its provisions; but b}^ the Act of 1892 it was provided

that notices need not be sent to the holders of term

insurance co7itracts for one year. Suit was bfought

upon a policy issued prior to the enactment of the law

of 1892, which the Court held to be a term insurance

contract for one year. The company defended upon
the ground that there had been a failiire to pay cer-

tain premiums, some of which had fallen due prior

and some subsequent to the enactment of the law of

1892. The contention of the claimant under the

policy was, that the notices called for by the Act of

1877 had not been sent, and that the law of 1892 did

jiot operate retroactively, but only upon policies to be

thereafter issued; hence there had been no forfeiture.

It was urged, as we gather from the opinion, that the

Act of 1892 expressly limited the operation of its pro-

visions to policies to be thereafter ^ ^issued or renewed,"

and that as the policy in suit had been issued previous

to the passage of the statute, it was not in any way
affected by it. But the Court held that it was not

necessary to consider that question.

^4t is not a question," says the learn?d author

of the opinion (p. 726), 'as to whether this policy

was one 'issued or renewed' after the passage

of the Act of 1892. It had been kept alive by
force of the Act of 1877 so long as that statute

regulated the subject of forfeitures and notices.

When the Act of 1877 was repealed by the Act

of 1892 the whole subject was thereafter regu-

lated only by the latter Act. If it did not pre-

scribe some notice in respect to the forfeiture of

policies for the term of one year, the only notice

which the insured could demand, in respect of
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premiums which should fall due thereafter, would

])e such notices as the contract itself prescribed,

or which had .otherwise become a term of the

agreeement between the parties." (Itahcs ours).

In other words, the Court did not hold that the Act

of 1892 operated retroactively, but only that, after

the repeal of the Act of 1877, it was the only legisla-

tion in force with relation to notices to policy holders.

We think that the soundness of the Court's reason-

ing thus far may be conceded; but the Court goes fur-

ther, and holds, that the provisions of the Act of 1877

did not enter into, nor form any part of, the contract

between the parties, and that hence the repeal of that

Act did not take from the insured any right previously

held. But in connection with this portion of the

opinion it is to be observed that the decision of the

New York Court of Appeals in the case of Baxter v.

Ins. Co., supra, although referred to, w^as not, upon

this point, considered by the Court. It may be that,

in the absence of that authoritative exposition by

the highest Court of Xew York of the effect of the

statutes of that state, the question as to whether such

statutes do, or do not, enter into and become part of

policies issued while they are in force might be with-

in the decisions cited by the Court in the Rosenplanter

case in support of the conclusion therein reached;

but the Court of Appeals having determined that such

statutes do enter into and become part of the con-

tracts, it follows, as we understand the law, that that

question is not further open to discussion. As we
have already pointed out, the Court of Civil Appeals

and Supreme Court of Texas take the same view.

And such, also, is the opinion expressed in Nail v.

Provident &c. Society^ 54 8. A\ . Hep. 100, in which

the Court says:
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^^We think that there is no doubt that the

New York statute, being in force at the time the

poUcy was issued, became a part of the contract

and governed its provisions," (p. 112).

That the decision in the Rosenplanter case was not

as fully considered as it might have been seems to us

to be evidenced by the omission of the Court to no-

tice the effect of the Baxter case upon the point last

referred to. The weight of the case as an authority

must, we think, also be considered as materially weak-

ened by the obvious errors into which the Court falls

as to the character of the policy before it. In order

to bring the contract within the exception to the stat-

ute of 1892, which dispensed with the necessity for

notice, the Court finds the policy sued on to be ''a

term insurance contract for one year.^^ But this is

clearly not so. A term insurance contract for one

year is a contract which by its terms expires at the

end of one year, and which may be renewed only by
the consent of both the parties thereto. But the policy

in the Rosenplanter case was not of this character,

for, so long as the insured should continue to pay his

premiums, the policy would remain in force, without

power upon the part of the company to terminate it.

In the ordinary life policy the provision is that upon
the failure of the insured to pay the premium stipu-

lated for, as it falls due, the policy shall lapse. In the

Rosenplanter policy the provision was that upon pay-

ment of the premium upon the due date thereof the

policy would be extended, i. e., would extend one year,

to be again extended upon payment of premium due,

and so on indefinitely. Is it not perfectly clear that

there is no difference between these two forms of

policy? In the ordinary Ufe policy, so called, the

company says to the insured, ^'If you don't pay, we
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don't pay"; in the Roseiiplanter case policy the com-

pany said, ^'If you pay, we pay." To say that these

pohcies are of a different character, and that one is a

term insurance contract for a year and the other is

not, is to sacrifice substance to mere form—to recog-

nize a difference between tweedledum and tweedledee.

That these different forvis of policy are of the same
character is held in

:

McDougall .v. Provident &c. Society, 19 X. Y.

Supp. 48.

Nail V. Same, 54 S. W. Rep. 109.

Goodwin v. Same, 66 X. W. Rp. 157.

Speaking of a policy such as that in the Rosen-

planter case, the Court in the Nail case (just cited)

said

:

'^The compan}^ could not terminate the policy

at any time it might see proper, and it is mani-

fest that it was within the contemplation of the

parties that it should be continued from year to

year by the payment of premiums. It is in sub-

stance an ordinary insurance policy."

Again, the Court erred in holding, as inferentially

it did hold, that, assuming the policy sued on was a

term insurance contract for one year, it would have

continued in force till the date of the death of the in-

sured, were it not for the exception incorporated into

the Act of 1892 in regard to one year term pohcies.

If the policy was a term insurance contract for one

year it is manifest that even under the Act of 1877,

no notice was required to be sent beyond the term cov-

ered by the insurance. When the end of the term was

reached the policy was functus officio, no matter

whether notice had been sent or not. The provisions

of the statute of 1877 relating to notice, in so far as
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it applied to term insurance contracts at all, had ap-

plication only to those premiums which fell due during

the term of the insurance, not beyond it. For instance,

imder that law, notices of premiums would have been

required if the policy was a term insurance contract

for ten years, w^ith premiums payable at stated inter-

vals wdthin the term. If the legal notices were not

given to the holder of such a policy the insurance

would have continued in force for its term, but not

bevond it. When the end of the term was reached

there was no occasion to send any notice of future

premiums, for the contract was at an end, and the

insured had no right to continue it further without

the consent of the company.

The trial Court by which the Rosenplanter case was

decided also fell into error in the reasoning by which

it reached the conclusion that the Act of 1892 affected

policies issued prior to that time; it said—91 Fed,

728(737):

''It (the Act of 1892) acted retrospectively,

as the Act of 1877 did, because by its very terms

it applied to every policy thereafter issued or

renewed. The regulations of these two Acts, as

to the notice to be given, applied to protect the

beneficiaries upon premiums renewed upon poli-

cies already existing, as well as to premiums upon
policies thereafter issued; and, of course, if the

Act applies to require notice as to previously

existing policies, the latter Act, exempting these

renew^als from the requirements of notice, also

applies to then existing policies in its relation to

the renewal of premiums."

But a policy is ^'renewed" only where a new con-

tract has been made, as, for instance, in the case of a

fire policy, or of a term policy of life insurance, or of a
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revived lapsed policy, and not by the mere payment
of a premium upon a subsisting policy. To this

effect see:

Ins. Co. V. Statham, 93 U. S. 24.

McMaster v. Ins. Co., 90 Fed. 40.

And again, conceding that the Rosenplanter policy

could have been ^^ renewed" after the passage of the

Act of 1892 by the payment of a premium, it was not,

in fact, '^ renewed,''^ and was therefore not affected by
that Act. Thus, not only did the Court misinterpret

the word ''renewed," but it also, in effect, construed

it to mean ''renewable."

For the foregoing reasons we respectfully submit

that the judgment should be reversed.

L. A. REDMAX,
Of Counsel for Plaintiff in Error.


